
IN-JOB EXPERIENCE: WHY WE NEED IT AND HOW WE CAN STILL GET IT 
 
By Gary Endelman 
 
 There is always a cost to complexity and PERM is no exception. The very fact 
that it is software-driven has focused the attention of both lawyers and employers on how 
to navigate the myriad questions on the ETA 9089 form itself to the detriment of more 
fundamental ideas on labor certification whose value seems to be largely forgotten. 
PERM feeds into the desire of lawyers to show off their technical pyrotechnics to their 
clients in the mistaken assumption that making a case complex impresses DOL and 
magnifies their own importance. Nowhere is this more graphically illustrated than in the 
overlooked strategy of crafting a job description that qualifies as "in-job" experience. 
PERM has not changed the basic law on labor certification. What made strategic sense 
before PERM is no less relevant now. Lawyers new to the field would do well to step 
back for a moment and ponder that. Anything that simplifies a case not only makes it 
more understandable to the DOL but creates an optical climate that greatly enhances 
prospects for approval. The key is to make the case appear thoroughly common without 
any distinctive features, not to attempt Byzantine formulas that make DOL wonder what 
in the world is going on. Anyone can make a case complex but only a skilled expert can 
simplify it without giving away the store. Precisely because it is so easy to trip up on 
PERM, the benefits of simplicity are greater now than ever before. 
 
 The two main ways to evaluate any job applicant are education and experience. 
How can we make these work for us? Leaving education aside for the moment, let us turn 
to experience and see what happens. There are, as we all know, two kinds of experience: 
experience in the job that is being put forward for certification and experience in a related 
occupation or field. The former type of experience, colloquially known to practitioners as 
"in-job" experience, is the best kind for two simple but powerful reasons: First, it narrows 
the universe of potentially qualified applicants. Second, it comes closest to what the 
employer really needs. Anything that makes sense in the real world outside of labor 
certification while also providing an immigration benefit cannot be bad! So, how can we 
create eligibility for this big benefit? That is where the lawyer has a chance to be creative. 
 
 Most lawyers, particularly those who have not done this for a long time, will tell 
you that in-job experience is rarely attainable; they would like to try it but their client just 
doesn't have it! Not so. This reflects, at bottom, a failure to probe into the mind of the 
employer. Most employers, particularly large companies, do not think in terms of fixed 
job descriptions, particularly those that do not change. They do not hire for specific 
projects or sharply defined jobs with rigid duties cast in stone. Indeed, they may not even 
know what jobs their employees are going to do when they hire them! This is not hard to 
understand. The one constant in business is change and the one desire of all employers is 
to be able to adapt to such change in real time. That is why employers do not think in 
terms of precise jobs but, rather, in terms of core skill sets that can be deployed 
strategically on any number of jobs depending upon the commercial needs of the 
moment. DOL has never understood this. That is why labor certification has never 
worked since the mental model that DOL uses is directly at odds with how business in 
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America operates. It is the constancy of change, not its utter absence that any lawyer 
must keep in mind when considering whether their client has "in-job" experience with a 
former employer. 
 
 Resist the temptation to focus on the minutiae of the job that your client does 
today. For one thing, that may not be the same job that he or she is doing in the future 
when the green card comes through. This laser-like focus on the present can make one 
sightless among miracles, oblivious to the strategic possibilities all around us. Take a 
long step back, draw a deep breadth and slowly exhale, and cast aside all of the verbiage 
that your client assures you is absolutely vital. Now, you are ready to do the real work of 
a lawyer. The key is not to think in terms of job descriptions, an artificial construct that 
exists only in the inner sanctum of 20 CFR 656, but, rather, in terms of core skills and 
responsibilities that, far more than you might think, carry on from one job to another, 
regardless of employer. When you adopt this new mental model, the prospects for 
realizing "in-job" experience increase dramatically. This is not surprising. It happens not 
because you are so clever, or because you are trying to pull the wool over DOL's eyes. 
Rather, the pre-condition for being able to imagine and then capture "in-job" experience 
comes because you are now thinking of the alien and his deployment precisely as his/her 
employer does.  
 
 Labor certification benefits when the lawyer realizes that employers hire aliens to 
make money and want to use them, or change the way they use them, in ways best 
calculated to achieve this central objective. Start with what the alien knows or does best 
and then build a job description around this core that allows it to breathe and grow. If 
there are certain technologies that are inextricably intertwined with creating the culture 
within which such primal flexibility can flourish, make them a part of this "job 
description" secure in the knowledge that, whatever your client does, these techniques 
will be required. This approach to labor certification integrates what DOL will accept 
with what the employer expects and anticipates the alien's career development in logical 
and entirely honest patterns. 
 
 One more thing. If you can't say it in 7 lines, then you are not ready to file. As the 
ancient philosopher Cicero once wrote to a friend: "If I had more time, I would have 
written a shorter letter." Don't let PERM fool you. In-job experience is not beyond your 
reach. It lives still and is as close to you as it ever was. Happy drafting! 
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